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Perr UNITED STATES CIRCUIT COURT 
Cite PE ALS FOR THE NINTH CIRCUIT. 


POTLATCH LUMBER COMPANY, a Coporation, 
Plaintiff in Error, 
VS; 
Scan HARKKINS. 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


By this appeal the Potlatch Lumber Company is 
seeking to have reviewd a verdict and judgment, ren- 
dered and made in the above entitled cause in the 
Piceaemeourt or the United States for the District 
of Idaho, Northern Diviston, at Coeur d’ Alene, Koote- 
nai County, State of Idaho, during the November 
tcniieon said court in the year 1913. 

Harry Harkins, the husband of the defendant, 
was employed by the Potlatch Lumber Company as 
top loader at or near Bovill. in Latah County, Idaho. 
While engaged at said work he was instructed by 
the foreman and superintendent of the company to 
leave his work as top loader and assist in skidding 


logs with a Marion Steam Loader, and was instruct- 


o 


ed and required to assist in pulling out the cable 
that was used for the purpose of hauling in and skid- 
ding the logs; and to station himself at a point visi- 
ble to the engineer for the purpose of giving signals. 
While thusengaged under the direction of the fore- 
man and superintendent of the company, Harry Har- 


kins received injuries which resulted in his death. 


The defendant in error, Susan Harkins, institu- 
ted this action, claiming damages for the death of 
her husband. ‘The jury returned a verdict on the 
22nd day of November, 1913, in favor of the plaintiff 
in the sum of five thousand dollars ($5,000.00), and 
judgment thereon was entered by the court on the 


22 Geddy @uNoveniber 1913: 


The evidence discloses the fact that the com- 
pany was using a Marion Steam Loader for the pur- 
pose of skidding logs. ‘The machine was not equip- 
ped with signal device or haul-back line, and 1s not 
customarily or generally used for the purpose of skid- 
ding logs, but is essentially a loading machine, and 
used for the purpose of loading logs that have been 


previously skidded along the track of a railroad. 


The evidence further discloses the fact that if 
the machine had been equipped with a haul-back line 


and signal device, the engineer would have had abso- 


4 
lute control over the line, and the logs attached to it. 
That the machine which is usually and generally 
used for the purpose of skidding logs is equipped 
with haul-back line and signal device, and when so 


equipped there is no occasion for stationing men 
eo 


along the line for the purpose of giving signals. 
ARGUMENT AND AUTHORITIES. 


The first specification of error urged by the plain- 
tiff in error is the refusal of the court to allow the 
witness, Harry Younkins, to answer the following 


question: 


“As a matter of fact, they were doing that 
work there that morning in the most proper and 
customary and usual manner under the circum- 
Sramees, isti t that true? 


Harry Younkins was the foreman and managing 
agent of the company in charge of the work, and was 
related by marriage to the defendant in error. The 
court, in his ruling, stated that owing to the peculiar 
relation that this witness bore to each of the parties, 
he would permit leading questions only to a limited 


extent. 


The court was clearly justified in his ruling for 
the reason that the information sought is clearly a 
mixed question of fact and law, and was not proper 


inquiry to make of the witness. 


S 


The opinion of this witness could not be of as- 
sistance to the juryin arriving at the fact as to 
whether or not this company was negligent in oper- 
ating the Marion Steam Loader as a skidding ma- 


chine. 


The plaintiff in error complains of the ruling of 
the court in sustaining the objection propounded to 
several of its witnesses as to whether or not the ma- 
chine, known as the Marion Steam Loader wasa 
reasonably safe machine for the purpose of skidding 


logs within a radius of five hundred feet. 


We submit that this was not a proper question-— 
the witness should not be permitted to express his 
Opinion upon the very question to be determined by 
the jury under the instructions of the court If the 
witness is allowed to testify that the Marion Steam 
Loader is a safe machine for the purpose for which 
it was being used, it will be seen that what he says 
is the full equivalent of the opinion that the defend- 
ant was not guilty of negligence. It isin substance 
the same as if he had testified that the plaintiff in 
error had used due care in selecting the appliance 
for doing this work. If this is not a substantial de- 
claration by the witness that the defendant was not 


negligent, it is barely one degree removed from it. 
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Had the witness been allowed to answer these 
questions sought by the plaintiff in error, in our judg- 
ment, it would be permitting the witness to invade 
the province of the jury. A witness should state 
facts, the court should declare and explain the law, 
and the jury should find the facts. The functions of 
the three within their several spheres are clearly de- 
fined, and should always be kept separate and dis- 


tine t 


Whether the Marion Steam Loader was so con- 
structed that its operation was safe to the defen- 
dant’s employees is the very question upon which the 
parties are at issue, and which the jury were empan- 
eled to decide. ‘The witness’s opinion on that ques- 
tion 1s objectionable, and we submit the court’s ac- 


tion in sustaining the objection was correct. 


The admission or rejection of expert testimony 
in a given case must rest largely in the discretion of 
the trial judge. 


Ime vie. p. 5/, state the rule: 


“The issue of negligence can in most cases 
well be determined by the judgment of the jury, 
and the inference, conclusion, or judgment of 
the witness is rejected. This rule has been ap- 
plied for example to questions of whether a 
bridge, road, road-way, side-walk, track, or 
other place, machinery, mechanical appliances, 
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rate of speed, situation, or other things, or col- 
lection or combination of things, 1s safe or dan- 


gerous.” 


Thompson on the Law of Negligence in Vol. VI, 


p. 685, lays down the following rule: 


458. 


“It may be stated as a general rule that if 
the facts of any particular inquiry can be so 
placed before the jury, that, as men of ordinary 
intelligence, they can fully understand the mat- 
ter and draw the proper inference and conclu- 
sions therefrom, the opinions and conclusions of 
a witaess, whether an expert or non-expert, 
should not be received.” 


Richardson v. Eureka, 96 Cal. 443; 31 Pac. Rep. 


Kauffman v. Maier, 94 Cal. 269; 18 L. A. R. 124. 
Sliatter ve vanes oo Cal, 32. 


Hienion v. N. Y. etc. R.Co., 69 Wed. Kepaous 


51 U.S. App. 157; 25. C. A. 223. 


O32, 


Pullman Palace Car Co. v. Harkins, 55 Wedaikep 


Munger v. Waterloo, 83 Iowa 559; 49 N. W. 


Rep. 1028. 


W. 


Langhammer v. Manchester, 99 Iowa 36; 64 N. 
Rep. 682. 


Atchison etc. R. Co. v. Lawler, 40 Neb. 356; 58 


N. W. Rep. 986. 
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Bergquist v. Chandler Iron Co. 49 Minn. 511: 52 
Nei veisep. 130. 


Wabatt, on Master and Servant, Vol. 4, $1579, 


lays down the following rule on page 4842: 


“That the question whether a certain act 
or omission imported negligence under the 
given circumstances is not one which can be de- 
termined by expert testimony.” 


Justice Nelson, of the United Circuit Court for 
the District of Minnesota, in passing on this question 
in the case of Seese v. Northen Pac. Ry Co., 39 Fed. 
p. 488, says: 


“In such case expert testimony of a _ yard- 
master that the method of coupling adopted by 
plaintiff was careless, dangerous, and not the 


usual or best way of coupling, was properly ex- 
cluded. 


“The admission or rejection of expert testi- 
mony in a given case must rest largely in the 
discretion of the trial court, and where it is evi- 
dence that such testimony, if admitted, would 
tend to aid the jury in coming to a satisfactory 
conclusion upon the facts, such admission is not 
error.” 


State v. Hendel (35 Pac. 836)—4. Idaho Rep. 88. 
Judge Wallace of the Circuit Court of Appeals, 
Second Circuit, in the case of Henion v. New York, 
N. H.& H.R. Co., 79 Fed., 903, in passing on this 


question, says: 
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‘Some of the testimony which was exclnd- 
ed, offered for the purpose of showing how the 
platforms of other railroad companies were gen- 
erally constructed, was subsequently introduced 
by the plaintiff, and she was permitted to prove 
what was the width of the platforms in use on 
other railroads of approved construction. In as 
much as the platform in question was a tempor- 
ary affair, it is difficult to see in what view any 
of of this evidence was material. But we think 
it was all incompetent on another ground. If 
the defendant failed to provide the deceased 
with a reasonably safe place for the work which 
was expected of him, it was because the plat- 
form was to narrow, and located too near the 
tracks; and whether, because of these features, 
it was a dangerous or a reasonably safe place, 
was a matter which could be determined by a 
jury witnout the aid of any comparison with 
other platforms, or of any expert testimony. 
When the facts can be placed beforea jury, and 
they are of such a nature that juries generally 
are just as competent to form opinions in refer- 
ence to them and draw inferences from them as 
witnesses, there is no occasion to resort to opin- 
ion evidence.” 


Justice Temple, in the case of Giraudi v. Elec. 
Imp. Co., 107 Cal. 120; 48 Am. Rep. 115, in passing 


on this question, says: 


“Ihe cases do undoubtedly hold that an ex- 
pert cannot be asked whether a structure isa 
safe one, or whether certain methods are pru- 
dent, but all hold the facts may be elicited from 
the witness from which the conclusion inevitably 
follows. ‘Lo illustrate: In Bemis v. Central 
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Pie ik, Co., 58 Vt. 636, an expert was lield 
not allowed to testify ‘that it was prudent to 
use a certain hoisting aparatus with less than 
fiee ten, onastone of two ton heft” Yet 
the court said that there might have been shown 
‘the number of men required, danger in its use 
by a less number, its safety and adequacy when 
properly used,’ and added that the jurors could 
@emvell decide for themselves. Of course the 
point had been as effectively decided by the ex- 
pert as though the first question had been an- 
swered. ‘The difference is largely one as to the 
form of the question, and, while I do not mean 
to say that it is immaterial, or that such an_ er- 
ror may never be cause for reversal, I do think 
it should be so heldhere. The answer of the 
witness gave the facts in full and explained what 
methods would have been safe, All this infor- 
mation might have been obtained by proper 
questions. Andthenit is not very material 
here. The negligence of the defendant was fully 
proven by Other evidence.” 


Justice Karl of the Court of Appeals of New 
York, in the case of Harley vs. Buffalo Car Mfg. Co., 


36 N. E. 814, in passing on this question, says: 


“We think these questions were objection- 
able. A sample of this belt fastener was _ pro- 
duced before the jury, also a piece of the belt, 
showing how the fastener was used. Its size 
and method of use were apparent to the jury. 
It was competent for the plaintiff to prove the 
strain to which it would be subjected, its liabil- 
ity to break, and all the experienced persons 
who had used it, and thus all the facts could be 
placed before the jury from which they could de- 
termine whether or notit was suitable and a 


Wi 


safe belt fastener. It cannot be proper to have 
the issue determined by experts, however skilful 
and experienced they may be. ‘The facts should 
be placed before the jury, and they should be 
left to determine whether the belt fastener was 
Sle omoierwwisc. § 


Van Wyckler v. City of Brookly. 118 N. W. 
424; 24 N. BE. 179. 


Roberts v. RK. R. Co., 128 No ¥. 455°) 23 
486. 


Schneider v. R. R. Co., 133 N. Y. 583; 30 N, EK. 
152: 


“In an action against the owners of a saw- 
mill for personal injuries sustained by an em- 
ployee in getting his hand caught in a lath-saw, 
the guage of which he was attempting to change 
while in motion, expert evidence that the guage 
used on that saw was as safe as other guages used 
on other saws is inadmissable, when the jury 
have a model of the saw before them, and can 
see for themselves just how dangerous itis to 
operate, and how the danger compares with 
that incurred in the use of other saws concern- 
ing which testimony had been given.” 


Sprague v. Atlee, et al, 46 N. W. 756- 

Justice Angellotti of the Supreme Court of Cal- 
ifornia, 74 Pac. 311, in passing on the following ques- 
tion: 


“Twill ask you now if the machine, you 
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have described and diagramed with connection 
with the brake then in use, would be or is or 
was on that day a safe machine and appliance 
to hoist the weight that you have described 
from a shaft over 200 feet deep?” says: 


‘The plaintiff was entitled to show and did 
show by this witness facts upon which the court 
could decide as to whether the machinery was 
safe or not. As it is shown in Giraudi informa- 
tion desired from which a conclusion of safety 
flows is admissable; and the answer to such a 
question is often such that its admission would 
not be held cause for reversal, but under the au- 
thorities there were no errors in sustaining the 
objection.”’ 


Sapepenield *s. Main St. KR. R. Co, 91 ‘Calg 
ic. 29), 


17 Cyc. 45, lays down the following rule: 


‘Although an inference or conclusion be in 
the main a mere statement of a fact, and there- 
fore under ordinary circumstances not amenable 
fomtme cule excluding ‘opiniom evidence, ‘tlre 
parties may, by involving the fact within the 
distinctive field of the jury’s operation, place it 
within the mischief of intruding upon the jury’s 
province, against which the opinion evidence 
rule was intended to provide. ‘To protect this 
right the court will exclude so far as possible 
the inference, or judgment of witnesses where 
they cover the final inference as to the existence 
of a fact in issue.” 


iiteonarter vs. Kvans, 53 Cal. 32, it was said: 


“The ultimate fact of negligence in such a 
case is not one to be established by mere opinion 


1g 


of witnesses called to testify. The evidence of 

experts is not admissable.” 

Justice Marshall of the Supreme Court of Wis- 
consin, in the case of Hamann v. Milwaukee Bridge 
Co., 127 Wis. 550; 7 Am. & Eng. Ann., 458, in pass- 
ing on this question, says: 

“It is not competent to introduce expert evi- 
dence as to whether a particular manner of mov- 
ing a machine was proper, where the jury, when 
put in possession of all the facts, can form as re- 
liable opinion on the question as an expert could, 


and where the jury can be put in possession of 
Sielmtaets. 


“The question as to the admissibility of 
opinion evidence lies in the field of competency, 
and the action of the trial court in admittin@ 
such evidence should not be disturbed on appeal 
except in case of a clear showing of error.” 
Hamann v. Mil. Bridge Co., 127 Wis. 550) 7 Aue 


& Eng. Ann. 459. 


The court committed no error in refusing to al- 
low the witnesses of the plaintiff in error to give 
their opinion as to whether or not the Marion Steam 
Loader was a safe machine and appliance for ‘doing 
the work in which they were engaged at the time of 
the injury to the husband of the defendant in error. 
Clearly the weight or authority is that where the 


facts and circumstances under a given case can be 
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shown so that the jury may be in position to decide 
from those facts and circumstances, so produced, 
whether or not the machine so used was a safe one, 


expert evidence will not be permitted. 


We further submit that the evidence in this cause 
shows that the facts and circumstances in this case 
were fully explained to the jury by competent wit- 
nesses, on behalf of both parties, that the various ma- 
chines which are used for the purpose of skidding 
logs were explained and their operation, suitability 
and adaptability for the accomplishment of the work 
for which they were designed was discussed and 
placed before the jury; there were exhibited to the 
jury photographs of at least two of these machines; 
and that from the evidence introduced the jury was 
fully capable of arriving at the facts of whether or 
not the defendant exercised that degree of care which 
the law requires of it in selecting the appliances and 
machinery to perform the work in which it was en- 


gaged. 


We submit that the action of the trial judge in 
refusing to allow th introduction of expert or opin- 
ion evidence will not be reviewed. unless the trial 


court abused his discretion. 


The records in this cause clearly shows that 


Is 


facts were submitted to the jurors, and that the jury 
was fully competent and capable of arriving at the 
fact as to whether or not the plaintiff in error was 
negligent in furnishing the Marion Steam Loader for 
the purpose for which it was being used at the time 
of the happening of the injury; and the record dis- 
closes the fact that the learned trial judge lield this 
view when he refused the admission of this class of 
evidence. His ruling should not be reviewed on this 


appeal. 


On the trial of this cause the plaintiff introduced 
evidence by a great number of witnesses, tending to 
show that the Marion Steam Loader was not com- 
monly or generally used for the purpose of skidding 
logs in the manner in which the work was being done 


at the time of the injury to Harry Harkins. 


Evidence on behalf of the plaintiff, now the de- 
fendant in error, tended to show that the Marion 
Steam Loader was «a machine constructed, adopted 
and generally used for the purpose of loading logs, 
and that said machine was not constructed, or equip- 
ped, or a suitable appliance for the purpose of skid- 


ding logs as was being done in this case. 


The defendant, now the plaintiff in error, pro- 


duced several witnesses whose evidence tended to 
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show that the Marion Steam Loader was a machine 
commonly and generally used for the purpose of skid- 


ding logs. 


The jury heard this evidence, and under the in- 
structions of the court, must have found that the 
Marion Steam Loader was not in general use for the 
purpose of skidding logs. The trial court, in his re- 
fusal to grant plaintiff's in error motion for non-suit, 
and also for a directed verdict, stated at the conclu- 
sion of plaintiff’s case that he was of the opinion that 
the plaintiff in error was negligent in furnishing this 
machine to its employees for doing the work which 


they were doing. 


We submit that the evidence in this case clearly 
establishes a departure from custom; not only that, 
but that the departure was accompanied by greater 
hazard and peril to the employees in the use of the 


appliance or machinery. 


The evidence clearly shows that the Marion 
Steam Loader, which was being used for the purpose 
of skidding logs by the plaintiff in error, at or near 
Bovill, Idaho, within a radius of five hundred feet, 
was not properly equipped, nor suitably or adapted 
for that purpose. That the use of said machine for 


skidding logs, as they were doing at this time and 


ie 
place, increased the hazard and risk of the employees 
of said company. ‘The evidence shows that had a 
proper appliance or machine been used that the logs 
being pulled down the hill-side could have, by the use 
of a haul-back line, been steadied in their course, 
and prevented from running without their course. 
The evidence further clearly shows that had a ma- 
chine been used, which was properly equipped with a 
signal device, that it would not have been necessary 
to station parties along said line near the path in 


which the logs were traveling. 


It was contended by the defendant in the lower 
court, and is contended by the plaintiff in error here 
that a departure from custom does not of itself es- 
tablish negligence. Clearly the evidence in the case 
at bar establishes not only a departure from custom, 
but that said departure was accompanied by greater 


hazard and increased danger. 


Labart on Master & Servant, Vol. 3, p. 2522) 


$939; lays down the rule as follows: 


“It may be laid down as an undisputed prop- 
osition that, where the injury complained of was 
caused by an instrumentality or method, which, 
at the time of the accident, was in its normal 
condition, evidence going to show that such an 
instrumentality wasor was not commonly used 
under similar circumstances by persons in the 
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same line of business as the defendant is always 
competent for the purpose of proving that he 
was Or was not in the exercise of due care in 
adopting or retaining that instrumentality as a 
part ot his plant.” 


Baird v. Reilly, 92 Fed. 884. 


‘Nor is it disputed that if the evidence is 
conflicting as to whether such machinery is in 
common and ordinary use, the question of negli- 
gence in using the machinery is not one of law 
Diteot fact for the jury.” 


Labatt’s Master & Servant, Vol. 3 $939. 

In the case of the American Locomotive Works 
ee te 205 Ned. KRep., 260, the Circuit (Cort or 
Appeals for the Third Cirenit in passing on this 


question says: 


“The part that usage should play in contro- 
versies like the case before us has been much de- 
bated, and the decisions thereon have by no 
means been uniform. Confining ourselves for 
Mem Gesent £0 the point now in issue, we state 
as our opinion that a servant may be permitted 
to prove the common usage of the business, wlien 
he charges the master with negligence in doing 
some act that departs from the usage; but the 
proof should be accompanied by evidence that 
the departure complained of has increased the 
danger. ‘The increased danger may appear from 
the circumstances of the act in controversy, or 
(in a proper case) it may be shown by the direct 
testimony of witnesses. ‘The question in most 
issues of negligence is whether the defendant 
has used ordinary care under the particular cir- 
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cumstances. ‘To establish his case, the plaintiff 
must prove the circumstances; and if negligence 
appears prima facie the defendant may then re- 
ply to the charge of evidence that his conduct has 
accorded with the common usage of the business. 
Undoubtedly the plaintiff may offer evidence in 
rebuttal to show that the defendant's conduct 
was not in accord with usage, and if he may do 
this in rebuttal we cannot say that the trial court 
does not have the discretion to permit him to of- 
fer the evidence in chief.” , 


Judge Fawcett of the Sirpsewne Court of Nebras- 


ka, in passing on this question in the case ot Weed v. 
Chicago R. R. floss 5 Feb., 623,99 N. W. 827, says: 


ceiorers are not insurers. They are 
liable for the consequences, not of danger, but of 
negligence in methods, machinery and ‘appliances 
in ordinary usage of the business ’ 


26 Cyc., page 1108, also lays down the following 


rules: 


“While not conclusive on the question of 
negligence, evidence 1s generally admissable in 
an action for personal injuries to show whether 
or not the master’s machinery, appliances, ways 
and methods are such as are in ordinary and 
common use by others in the same business, but 
customary negligence, either on the part of him- 
self or others_ is no defense to the master.” 


‘“The care which the law requires of a rail- 
road company, respecting the safety of the place 
where work is to be performed by its employees 


20 


is ordinary care, such as prudent, intelligent, ex- 
perienced men usually use under like circum- 
stances to guard against dangers reasonably to 
be anticipated. It is not bound to use the best 
and safest appliances or guards, but, if it uses 
such as are customarily used under like circum- 
stances, it discharges its duty.” 


Southern Pacific Co. v. Gloyd 138 Fed. 388, 70 C. 
C. A. 52 


“A master is bound to exercise only reason- 
able care with respect to machinery, appliances, 
or places to work; and the measure of such care 
is that ordinarily exercised by others in the same 
business.” 


Wage. Central District Printing & Tel Coz 
140 Fed. 559. 


In the case of Kansas and Texas Coal Co., v. 
Brownlie, 60 Ark. 582, 31 S. W. 543, the court said: 


“We know of no way of determining what 
ordinary care is except as ascertained of men of 
ordinary care and prudence engaged in the same 
business on their own account, ‘and for their own 
profit and success are in the habit of doing.” 


“The rule that the master is not bound to 
supply the latest and best improvements for the 
use of his employees applies to electric appli- 
ances, it being sufficient for him to furnish such 
as are in general use, and generally regarded as 
reasonably safe.” 


Wanecaster v. Central City Light & Power Co., 
feeey. 355, 125 5S. W. 739. 


a 


Thompson on Negligence, Supp. §3993, lays 


down the following rule: 


“The master is not a guarantor of the safe- 
ty of an appliance furnished for the use of his 
servants but his duty is discharged if he exer- 
cised ordinary care and furnishes appliances 
which the experience of the particular trade or 
business has sanctioned as reasonably safe.” 


“The master is not required to furnish the 
best, the safest or the newest appliances or 
methods of operation, nor to adopt extraordi- 
nary or unusual safeguards against risks and 
dangers. ‘The limit of his duty here is to exer- 
cise ordinary care to supply reasonably safe 
places, appliances and methods. ‘The test of 
his discharge of this duty is the exercise of or- 
dinary care to supply such places, appliances, 
and methods, of persons of ordinary intelligence 
and prudence commonly furnish in like circum- 
stances.” 


Williams Cooperage Co. v. Headrick, 159 Fed. 
Rep. 682. 


Wiash, etc. Kt. R. Co, v. Meade: 135 USS eae-5 
570 tO Supt. Ct., 2044, 34 Le id) 235) 


Southern Pac, Co, v. Seley, 152 U. S145) aiee 
mip, Ct, 60; 33 vad. sol 


Mississippi R. Logging Co. v. Schneider, 20 C. 
(Ca ee 0, 301 ede 195.106: 


We submit from the evidence introduced in this 
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case, and under the law as laid down by the court, 
that this cause was properly submitted to the jury. 
The evidence clearly shows that the plaintiff in error 
failed to exercise ordinary and reasonable care in the 
selection and the furnishing of the Marion Steam 
Loader for the purpose of skidding under the cir- 


cumstances as shown to have existed in this case, 


‘The defendant in error introduced a great deal 
of testimony from men of long experience in the 
handling of these machines, who have had experience 
with said machines. not only in this section of the 
country, but in practically every state in the Union 
where extensive logging operttions are carried on. 
There evidence conclusively establishes the fact, and 
the jury so found, that the Marion Steam Loader was 
not a suitable machine or appliance for the purpose 
of skidding logs under the circumstances as shown in 
this case. Where evidence is conflicting the question 
is one for the jury, and we submit that this question 
was properly presented to the jury. 

The plaintiff in error complains of part of the 
following instruction, found on page 178 of the Tran- 
scrip: 

“Nor does it necessarily follow that the 


method and device here used were improper be- 
cause this particular accident might have been 
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avoided, if seme other method or appliance or 
device had been used. “To explain,, suppose the 
defendant had employed some other method by 
which certainly this accident could not have hap- 

pened; still that method might have been attend- 

ed with danger of other accidents, that is, acct- 
dents of a different kind; as an illustration, if 
horses had been employed for hauling in these 
logs this particular accident of course would not 
have occurred; it couldn’t have occurred in just 
this way. But the question would still remain 
whether this method is more hazardous (and _ un- 
reasonably hazardous) than the method of skid- 

ding logs by the use of horses.” 


‘So, referring to the matter of using a sig- 
nal device and haul-back line, possibly this parti- 
cular accident might have been avoided, but you 
would not be justified in concluding that this is 
an improper methed or a negligent method sim- 
ply or merely from the fact that you may con- 
clude that this could have been avoided. ‘The 
question stills remains for you to answer, namie- 
ly: whether this method was more hazardous 
than the other referred to, namely: the ties 
back.” It seems that in using the haul-back 
line it is necessary, for instance, to draw logs by 
the use of temporary lines (I have forgotten just 
what the name was), to haul them in for some 
distance, to the main line. Is that process ac- 
companied with danger? Are the dangers of 
that method greater or less than the dangers of 
this method? Now, I refer to these considera- 
tions in order to direct yourattention tothe rule 
which prevails in cases of this character, and in 
order also to impress you with its reasonableness. 
That rule is this, the duty of the employer. here 
the Potlatch Lumber Company, (and I state it 
to you in a general way, and then you will apply 
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it to the particular facts), the measure of the 
employer’s duty is to exercise ordinary and 
reasonable care to supply the employee with ap- 
pliances and places and methods of work wihch 
are reasonably safe, but not necessarily always 
the newest or safest appliances. Sometimes it 
is not definitely known whether a very new ap- 
pliance is going to be safe or not. Not extraor- 
dinary safeguards, but such as men of reason- 
able intelligence and prudence, and possessed of 
due and ordinary regard for safety of life and 
limb, employ or would employ. Some men may 
employ one method and some another. Some 
men may think one method a little safer than 
another. It doesn’t follow that either one is 
negligent because different methods are employ- 
ed. ‘L‘he question is whether any of them are 
using a method or using a device which intelli- 
gent men, reasonably prudent men, who have or- 
dinary and reasonable regard for the safety of 
others, are using. If they use such a method, 
that is, one that is reasonably adapted to pro- 
tect from danger or against danger, then there is 
no negligence, even though some other man 
might employ another method, even though it 
is not entirely clear which is the better of the 
two. So your inquiry here should be, did the 
defendant, in employing the Marion loader, un- 
der the conditions under which it was employed, 
for the purpose for which it was used at that 
marerwexercise stitch intellewence, prudence and 
regard for the safety of its employees as men of 
ordinary intelligence and prudence, and with re- 
card for the safety of others, ordinarily employ 
and exercise? Now, if you should find the de- 
fendant was not negligent under those rules 
which I have laid down for you, your duty is at 
an end, and you shall return a verdict for the de- 
fendant. If, upon the other hand, you find it 
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was negligent, then you shall persue your in- 
quiry further, and a necessary question is, 
whether or not Mr. Harkins assumed the risk of 
his employment at the time and under the cir- 
cumstances under which the accident occured.”’ 

In our opinion the instruction does no injustice 


to the plaintiff in error; it clearly states the law. 


Wesubmit that the instructions of the court 
must be considered as a whole; and that no sentence 
or disjointed statement of the court should be con- 
strued except in the light of the whole instruction. 
From a careful reading of the instructions submitted 
by Judge Dietrich in this cause, the fact is disclosed 
that the statement to which the plaintiff in error ob- 
jects was not made by the judge, and that the state- 
ment which was made, similar to the one which it 
complains of was an explanatory statement. 

This case having been submitted to the jury 
under proper instructions, and the jury having found 
on the issue in favor of the plaintiff, we respectfully 


submit that the judgement should be affirmed 


Attorneys for Defendant in Error, 
Res. and P. O. Add. Coeur d’ Alene, 
Idaho. 
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Service of the foregoing Brief of the Defendant 
in Error, by the receipt of a true copy thereof, ad- 
TCE (i . day of May, 1914. 


Co oe ee ee rerio errr Lertrert ire rrr rrr 


Attorney for Plaintiff in Error, 
Res. and P.O. Add. Spokane, Wash. 
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SUSAN HARKINS, 
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of Idaho—Northern Division. 


ADDITIONAL AUTHORITIES ON BEHALF OF PLAINTIFF 
IN ERROR. 


ee 


I 
THE COURT ERRED IN DENYING THE MOTION FOR A NONSUTT. 
See specification XI of brief of plaintiff in error. 


The evidence of the widow of the deceased showed 
that the deceased was an experienced backwoodsman 
and logging man, and that for about three months 
before he went to work for plaintiff in error, he 
worked as fireman on a Marion loader, a machine 


2 


of the same kind that is claimed to have caused 
his death (Trans. pp. 122, 123). 

It was shown by witnesses of defendant in error 
that, at the time of the accident, the deceased had 
been engaged with the plaintiff in error in the 
same kind of work in which he was engaged in at 
the time he met his death, for three or four months 
Cirans. pp, 41°68). 

The deceased, therefore, at the time of the acci- 
dent, was thoroughly acquainted with the charac- 
teristics and manner of operation of the machine 
in question, and was thoroughly aware of the fact 
that it had no haul-back, and that, therefore, if a 
log should jump or rush, the machine would be 
unable to control the log. 


Under these circumstances, the deceased assumed 
the risk of injury from the very kind of accident 
which caused his death, and the motion for a non- 
suit should have been granted. 

Southern Pacific Co. v. Seley, 152 U. 8. 145; 

Bush v. Wood, 8 Cal. App. 647; 

Inmberg v. Glenwood Lumber Co., 127 Cal. 
598 ; 

Long v. Coronado R. R. Co., 96 Cal. 269; 

Sweeney v. Central Pacific R. RB. Co., 57 Cal. 
15; 

Malone v. Hawley, 46 Cal. 409; 

McGlynn v. Brodie, 31 Cal. 376. 


The complaint alleges that while the deceased was 
engaged in the work of assisting in the skidding of 
logs, 


“the said defendant, its employees, managers, 
and agents in charge of said work, carelessly, 
neghgently, wrongfully and without regard to 
the safety of the emplovees and without regard 
to the safety of said Harry Harkins, pulled 
and hauled the said logs on to and against a 
tree, and negligently and carelessly and with- 
out regard to the safety of said Harry Harkins 
stopped said Marion loading machine and al- 
lowed the said log to run and be dragged on to 
and against a tree, knocking said tree over on to 
the said Harry Harkins, and the said Harry 
Harkins was thereby mortally wounded, of 
which injuries the said Harry Harkins 
died on the 9th day of November, A. D. 1911” 
(Trans. pp. 5-6). 


It thus appears that the particular negligence 
which caused the death of the deceased, was the 
improper management of the log by the employees 
of the plaintiff in error. 

The complaint, it is true, alleges that the machine 


with which the skidding was being done, was an 
unsuitable machine for sueh work. 


But, to entitle an employee to recover for injuries 
suffered in the course of his employment by reason 
of a defective machine, the machine itself, and not 
the negligence of the fellow emplovees, must have 
been the proximate cause of the accident. 


Vizelich v. Southern Pacific Co., 126 Cal. 587. 


Even though the machine were defective, if the 
injuries of the deceased were caused proximately 
by the negligence of his fellow employees, the plain- 
tiff in error is not liable. 

Trewatha v. Buchannan Gold Mining & Mill- 
ing Co., 96 Cal. 494. 


Li. 


THE COURT ERRED IN REFUSING TO ALLOW PLAINTIFF IN 
ERROR TO ASK CERTAIN WITNESSES WHETHER THE 
MACHINE EN QUESTION WAS A REASONABLY SAFE MACHINE 
FOR THE PURPOSES FOR WIECH IT WAS BEING USED. 
This point is involved in specifications of error 

numbered IIf, VII, VIII, LX and X. 


In each instance the witness who was asked the 
question, was thoroughly familiar with the machine 
in question, and with the work of skidding logs, 
and was, beyond question, competent as an expert, 
to state whether or not the machine in question was 
a reasonably safe machine for the work in which 
it was being used. 

The following authorities sustain the right of 
plaintiff in crror to have that particular question 
answered by each of the witnesses. 

Greenleaf v. H. & A. Works, 78 Cal. 610; 
Bundy v. Sierra Lumber Co., 149 Cal. 772. 


Respectfully submitted, 
Epwarb J. CANNON, 
Groran M. FrErris, 
CHARLES E. Swan, 
Water H. Linrortu, 
Attorneys for Plaintiff in Error. 
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POTLATCH LUMBER COMPANY 
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SUSAN HARKINS, 
Defendant in Error. 


PETITION FOR A REHEARING ON BEHALF OF 
PLAINTIFF IN ERROR. 


To the Honorable William B. Gilbert, Presiding 
Judge, and the Associate Judges of the United 
States Circuit Court of Appeals, for the Ninth 
Circut: 

Plaintiff in error respectfully asks a rehearing of 
this cause and specifies the following as the grounds 
upon which the rehearing is asked, viz.: 


That the trial court erred in refusing to permit 
various witnesses called by plaintiff in error to give 
the opinion evidence hereinafter referred to, or the 
trial court erred in refusing to grant the motion 


made on behalf of the plaintiff in error for a di- 
rected verdict, on the ground the decedent assumed 
the risk, as hereinafter sect forth, and that the judg- 
ment of affirmance of this court, upholding these 
PANS, 1s MGOrrect. 


1. Upon the trial the plaintiff in error called five 
witnesses, viz.: E. M. Rogers, R. M. Hart, T. P. 
Jones, Norris B. Murphy and Michael J. Ward. It 
proposed to prove by each of them that, in their 
opinion, the Marion steam loader, by which the work 
was being done at the time of the happening of the 
accident to decedent, was a reasonably safe machine 
for the purpose for which it was then being used, 
viz.: skidding in logs within a radius of 500 feet, 
without a signal line or a haul-back line (see specifi- 
Cations Of error 3, 5, 7, 8, 9 and 10) pages 56) (as 
and 9 of opening brief). 


The following question, propounded to the witness 
Rogers, will illustrate the rulings above referred to: 


“Q. Now, I will ask you to state whether or 
not the use of the machine, of the Marion steam 
loader, for hauling in these logs, under the ci- 
cumstances that I have related, is or is not a 
reasonably safe machine for that purpose ?’’ 
(Trans., page 128) 

the circumstances under which the Marion steam 
loader was being used having, theretofore, been 


related. 


9. After the introduction of all the evidence in 
the ease, the plaintiff in error moved the court for 
a directed verdict in its favor on the ground, among 


others, that the deceased, in entering upon and re- 
maining in the employ of the plaintiff in error 1 
the work in which he was engaged, assumed all 
risks and dangers incident_to the operation of the 
steam loader, in the manner in which it was being 
operated, at the time of the happening of the acci- 
dent. This motion was denied by the court, and this 
ruling is assigned as error (see specifications of 
error 11 and 12, pages 9 and 10, opening brief). 


It is most respectfully submitted these rulings are 
contradictory and inconsistent. Both cannot be cor- 
rect. If the steam loader was obviously unsafe for 
the doing of the particular work in which it was 
engaged when decedent met his death, then the trial 
court was correct in excluding the opinion evidence. 
On the other hand, if it was obviously unsafe, 
then it erred in denying the motion for a directed 
verdict, for in such event decedent assumed the risk, 
and the defendant in error cannot recover. 


As said by Judge Wallace, of the Circuit Court of 
eopeas, in Hemon v. Mew York N. HW. & H. ft. Co, 
79 Fed. Rep. 903: 

‘When the facts can be placed before a jury 
and they are of such a nature that juries gener- 
ally are just as competent to form opinions in 
reference to them, and draw inference from 


them, as witnesses, there is no occasion to resort 
to opinion evidence.’’ 


If this enunciation of the law is correct, and we 
do not think it can be successfully challanged, then 
the converse of the proposition must likewise be 


correct, viz.: that if the facts are of such a nature 
that juries are not generally as competent to form 
opinions in reference thereto, and draw inferences 
therefrom as experts, then there 7s occasion to resort 
to opinion evidence. 


What was the theory of the trial court in rejecting 
this opinion evidence? It must have been the facts 
and circumstances relating to the safeness or un- 
safeness of this machine, in the doing of the par- 
ticular work in question, were of such a nature that 
the jury was just as competent to form an opinion 
on the subject as the experts. In other words, the 
trial court must have concluded the jurors, with the 
photograph of the machine before them, and a de- 
scription of its operation, as detailed by the wit- 
nesses, were in a position to determine whether or 
not the machine in question was reasonably safe for 
the doing of this particular work. The moment it 
so concluded, we contend, in effect, it decided the 
decedent assumed the risk, and no recovery can be 
had because, of necessity, the facts testified to by the 
witnesses relating to the safeness or unsafencss of 
the machine, were all known to the decedent. at and 
prior to the time of the happening of the accident, 
which resulted in his death. Ue surely was in as 
good, if not a better position, than the jury, to know 
whether the machine was safe or unsafe in the man- 
ner in which it was then being used. 


It is not claimed by the defendant in error, there 
was any hidden defect in the steam loader—in fact, 
it was not even pretended there was any defect in 


the machine itself, but the case is based upon the 
Single proposition that the machine was unsuitable 
and unsafe for skidding in logs a distance of 500 
feet, in that it was not provided with a signal line 
or a haul-back line. No one having cyes could help 
seeing the machine was not equipped with either. 
Decedent knew, prior to the happening of the aeci- 
dent 11 question, it was not equipped with either. 
Decedent knew, at the time of the happening of the 
accident in quetsion—in fact, for two weeks prior 
thereto—it was being used for the purpose of skid- 
ding in logs without either a signal line or haul-back 
ne. If its use for the doing of this kind of work, 
without either a signal line or a haul-back line, or 
both, made the machine unsuitable and unsafe, no 
one engaged in this kind of work could have helped 
but know it. If the decedent knew it and continued 
at his work, he surely assumed the risk, and no re- 
covery can be had in this action. If the jury, with 
just the photograph of the machine before it, and a 
description from the witnesses of the way it was 
operated, were, in the language of Judge Wallace, 
just as competent as experts to form opinions as to 
its safeness or unsafeness, then we ask was not the 
decedent in a better position than the jury to know 
this fact? Instead of the photograph of the ma- 
chine which the jury had before it, he had the ma- 
chine itself before him. Instead of the description 
of its operation, as outlined to the jury by the wit- 
nesses, decedent had before his own eves the actual 
operations. Of course, he knew no haul-back line 


or signal line was being used in connection with the 
machine" the doing of this work. He could see 
and, of course, knew, the character and slope of the 
hill down which the logs were being skidded in, and 
if the jury could determine with reasonable cer- 
tainty from being told how the machine was oper- 
ated, and how the work was being done, that the ma- 
chine was unsuitable and unsafe, why couldn’t the 
decedent, who witnessed the entire operations? His 
opportunity for knowing and determining this fact 
was far better than that of the jury. 


The decedent was a man forty years old, and from 
his different occupations, as shown by the record, 
must have been possessed of at least ordinary intel- 
ligence. Work of this character is attended with 
more or less danger. Any one possessed of ordinary 
intelligence would know this fact. The decedent had 
had experience in the woods and he was thoroughly 
acquainted with the Marion steam loader. He had 
been doing the work of scaling (Trans., page 56), 
and also had been fireman (Trans., page 123). He 
had been working there with this particular crew 
about two months or longer, and had been working, 
skidding in logs with this machine about two weeks 
(Trans., page 41). 


If it was obviously dangerous to use this steam 
loader without a signal line or a haul-back line for 
skidding in logs a distance of 500 feet, down a hill 
with a ten per cent incline, surely the decedent, with 
his experience, knew, or should have known ‘this 
fact. We assume the jurors were not skilled in the 


doing of this particular work, and if sitting upon ¢ 
trial lasting three days, and listening to the method 
of the doing of the work, they were competent to 
determine and decide that the machine in question 
was unsafe and unsuitable for the purpose of its 
then use, how can it be said the decedent, with lis 
experience aud opportunity of observation, was not 
more competent to determine this question than the 
jurors? It was his duty, under the law, to observe 
that which was going on about him, and the law 
will not permit one to close his eves to danger 
which is open and obvious. 


As said by Mr. Justice Shiras in Southern Pacifie 
Co. v. Seley, 152 U.S., page 154: 


‘‘It is for those who enter into such employ- 
ment to exercise all that care and caution which 
the perils of the business in each case demand. 
The perils in the present case, arising from the 
sharpness of the curve, were seen and known. 
They were not like the defects of unsafe 
machinery which the employer has neglected 
to repair, and which his employes have reason 
to suppose is in a proper working condition. 
Everything was open and visible, and the de- 
ceased had only to use his senses and his facu- 
tics to avoid the dangers to which he was 
exposed.’ (The itahes are ours.) 


As said by the court in Glascock v. Central Pacific 
owe 0., (3d Cal. 141: 


‘If he looked, he saw; and having age and 
faculties to understand the dangers, ts charged 
with a knowledge of them, and was bound to 
act upon that knowledge as a prudent and 
cautious man would under the circumstances.’’ 


As said by the Supreme Court in the case of 
Hall v. Clark, 163 Cal. at page 396, quoting from 
Limberg v. Glenwood Lumber Company, 127 Cal. 
600: 


‘‘He cannot be allowed to close his eves to 


the danger and thereafter to say, ‘I did not 


know it was dangerous’. 
If the danger was open and obvious, it must be, 
the decedent assumed the risk. That the work was 
going on without the use of a signal line or haul- 
back line, was obvious. That the logs were being 
skidded in for a distance of 500 feet and less, was 
also obvious. That they were being skidded in 
down a hill with a ten per cent incline, was also 
an obvious fact. That there was danger of a log 
jumping out of its course, was also obvious to any 
person engaged in the work, possessed of ordinary 
intelligence and of mature years. It would seem 
that everything which tended to make the work 
dangerous, or the use of the steam loader in the 
manner in which it was being used, unsuitable or 
unsafe, was open and obvious. The decedent’s 
knowledge and opportunities of knowledge as to 
the safeness or unsafeness of this particular ma- 
chine, for the doing of the work in question, with- 
out the use of a signal line or haul-back line, was 
to say the least, equal to that of plaintiff in error, 
or any one else connected with the doing of this 
particular work. 


As was said in the early case of McGlynn v. 
Brodie, 31 Cal. 379: 


“Where a party works with, or in the vicinity 
of a piece of machinery insufficient for the 
purposes for which it is employed, or for any 
reason unsafe, with a knowledge or means of 
knowledge of its condition, he takes the risk 
incident to the employment in which he is thus 
engaged, and cannot maintain an action for 
injuries arising out of accidents resulting from 
such defective condition of the machinery. 
This is the principle established by all of the 
cases.” 


In Sanborn v. Madera Flume & Trading Co., 10 
© 7206, it is said: 


‘When a party works with, or in the vicinity 
of, a piece of machinery insufficient for the pur- 
pose for which it is employed, or for any reason 
unsafe, with a knowledge or means of knowl- 
edge of its condition, he takes the risk incident 
to the employment in which he is thus engaged, 
and cannot maintain an action for injuries 
sustained, arising out of accidents resulting 
from such defective condition of the ma- 
chinery.”’ 


In Fisk v. Central Pacific R. R. Co., T2 Cal. 48, 
it is said: 

‘Where the servant has equal knowledge 

with the master of the danger incident to the 


work, he takes the risk upon himself if he 
goes on with it.”’ 


Tf on the other hand it was not obviously unsafe 
and dangerous to use the machine without a haul- 
back line or signal line, then the trial court erred 
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in excluding the opinion evidence. Where the facts 
are of such a nature that juries are not generally 
as competent to form opinions in reference thereto, 
aud draw inferences therefrom, as experts, then 
opinion evidence is admissible. If here the facts 
were of such a nature that the jury was as com- 
petent to pass upon the question of the fitness or 
unfitness of this machine, as the experts, then the 
rulings of the trial court excluding the opinion evi- 
dence, was correct—not otherwise—but the moment 
this query is answered in the affirmative, then it 
must be, the ruling denying the motion for a directed 
verdict was erroneous, because the decedent, not 
only had the opportunity of knowing, but, of neces- 
sity must have known, each fact connected with 
the doing of the work in question that was sub- 
mitted to and laid before the jury from which it 
concluded the machine in question was unsuitable 
and unsafe for the doing of this particular work. 


In the briefs of the plaintiff in error, these two 
rulings were not contrasted in the manner set forth 
in this petition, but upon the oral argument counsel 
for plaintiff in error contended as now, these rul- 
ings are inconsistent and cannot be reconciled. 


In the opinion, written by presiding Justice Gil- 
bert, speaking of the contention of plaintiff in 
error that decedent assumed the risk, it is said: 


‘*As to assumption of risk, it does not appear 
from the evidence that the deceased so appre- 
ciated the risk of his employment that the case 
should have been taken from the jury. The 
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deceased had been working as a carpenter about 
the logging camp, and about two weeks before 
the accident he had been assigned to work at 
skidding logs with the Marion steam lvader. 
Prior to that time, he had done no work with 
that kind of machine. The court, under proper 
instructions submitted to the jury the question 
whether he assumed the risk.’’ (The italics 
are ours.) , 


The record disclosed decedent had worked to some 
considerable extent upon and about Marion steam 
loaders. According to the uncontradicted testimony 
he had been working on a Marion steam loader as 
engineer about three months (Trans., page 123); 
he had worked as a scaler off and on for about two 
years (Trans., pages 56, 122); he had worked with 
the very crew that was operating this particular 
steam loader at the time of the happening of the 
accident, for a period of about two months immedi- 
ately prior to the happening of the accident (Trans., 
page 41), and for about two weeks immediately 
prior thereto he had been engaged in the same 
kind of work he was doing at the time he met his 
death (Trans., page 41). Moreover, he had been: 
following the logging business on his own account 
for quite a long time (Trans., page 122 


Aside from this, we respectfully submit the physi- 
cal facts, each and every one of them, clearly dem- 
onstrate any man of mature vears and possessed of 
ordinary intelligence, could not have failed to ap- 
preciate the risk of his employment. The fact that 
the jury were able to appreciate the risk, and place 
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the blame therefor, clearly demonstrates, as it 
seems to us, the decedent was in a belter position 
to appreciate whatever risk there was than the 
jury. If there had been any hidden defect in‘ the 
Marion steam loader, unknown to decedent, and 
which was brought to the attention of the jury 
upon the trial, as a result of which the accident 
happened, we could readily perceive how it might 
be claimed and said, in such a case it did not appear 
that the decedent had so appreciated the risk that 
the case should have been taken from the jury, 
but in a ease like this, where the jury are not told, 
and do not know a single fact connected with the 
operation of the Marion steam loader that was 
not known to the decedent, we respectfully maintain 
it cannot be said the action of the trial court in 
denying the motion for a directed verdict, based 
on this ground, was correct. T’he moment it is 
eonceded the jury was competent to pass upon this 
question from the testimony introduced describing 
the operation of skidding in the logs, that moment, 
it seems to us, it must be conceded the decedent 
assumed the risk, for he knew at least as much 
of the operation from actual observation, as the 
jury did from a description of it as told by the 
witnesses. 

If we are correct in what we have stated, as to 
the physical facts surrounding the doing of the 
work at the time of the happening of the accident, 
and we respectfully submit we are, then we main- 
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tain the trial court should have determined, as a 
matter of law, the decedent assumed the risk, and 
the question should not have been left to the jury. 
There is no reason shown by the record why the 
decedent did not appreciate the risk. He was a 
man of mature years, possessed of more than ordi- 
nary intelligence, and whatever risk there was 
attached to the work in the way it was being done, 
Was open and obvious to any one who cared to use 
his natural faculties. If, as declared in many well 
considered cases, where everything was open and 
visible ‘‘the decedent had only to use his senses 
and his faculties to avoid the dangers to which he 
was exposed’’, then we contend whether or not he 
appreciated the risk of his employment was one 
of law for the court, and not of fact for the jury. 


We respectfully submit a rehearing should be 
granted plaintiff in error. 


Dated, San Francisco, 
October 26, 1914. 
Epwarp J. CANNON, 
Grorch M. Ferris, 
CuHar_Les E. SwAn, 
Water H. LINForTH, 
Attorneys for Plaintiff in Error 
and Petitioner. 
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CERTIFICATE OF COUNSEL. 


We hereby certify that in our judgment the fore- 
going petition for a rehearing is well founded in 
point of law as well as in fact and that said petition 
is not interposed for delay. 

Epwarp J. CANNON, 
Grorce M. F'ereis, 
CHariLes E. SWAN, 
Water H. LINForTH, 
Attorneys for Plaintiff in Error 
and Petitioner. 


APPENDIX. 


In the United States Circuit Court of Appeals for 
the Ninth Crreuit. 


No. 2374 


Potlatch Lumber Company (a corporation), 
PTanantidh anne 
ic: 
Susan Harkins, 
Defendant in Error. 


[OPINION, U. 8. CIRCUIT COURT 
OF APPEALS. ] 
Upon Writ of Error to the United States District Conrt of the 


District of Idaho, Northern Division. 


Before Ginpert and Ross, Circuit Judges, and 
Wotverton, District Judge. GiLpBert, Circuit 
Judge. 


The defendant in error recovered a judgment 
against the plaintiff in error for damages on account 
of the death of her husband, who was killed while 
employed by the plaintiff in error in skidding logs. 
The crew of which the deceased was a member was 
engaged in skidding logs with a Marion steam 
loader. The deceased with two others had dragged 


il 


the cable with which the logs were skidded out 
about 400 feet to a point where they attached the 
cable to a log. The men, under the direction of the 
foreman, stationed themselves at intervals along- 
side and near the route the log was to travel. This 
was done for the purpose of signalling to the engi- 
neer. The timber was on a hillside with a grade 
of about ten per cent. As the log was being hauled 
in, it started to run, and in its course it struck and 
upset a tree which fell upon the deceased. Negli- 
gence is alleged in that the Marion steam loader 
was not suitable or adapted to be used as a skidding 
machine, and was not equipped with the proper 
appliances commonly used on skidding machines, 
and was a dangerous, unsafe machine for perform- 
ing the work of skidding logs, in that it was not 
provided with a whistle cord or any device for the 
purpose of giving signals, and was not provided 
with a haul-back line. 


Error is assigned to the denial of the motion of 
the plaintiff in error for an instructed verdict in 
its favor, on the ground that there was no proof 
that the death of the deceased was caused by the 
negligence of the plaintiff in error, that the Marion 
steam loader, was a reasonably safe machine, such 
as was in general use throughout the country and 
that the deceased assumed all risks and dangers 
incident to the operation thereof. It is now argued 
that the evidence shows conclusively that the 
machine so used, and the methods adopted at the 


il 


time of the accident were the samme as those adopted 
and used under similar circumstances and condi- 
tions all over the country, and that common usage 
is the supreme test of due care in the selection 
of appliances and the adoption of methods for 
conducting one’s business. But this argument ig- 
nores testunony which tended to prove that while the 
machine was in general use for loading logs on ears, 
it was not used for skidding purposes, and that 
increased hazard attended its use for that purpose. 
We are not convineed, therefore, that the court be- 
low erred in denying the motion, there being testi- 
mony to go to the jury tending to show the negli- 
gence of the plaintiff in error, testimony to the effect 
that the Marion steam loader was not commonly or 
generally used for skidding purposes, that it was a 
loading machine and intended to be used only in 
loading on a car, logs lying within a radius of 75 
feet therefrom, and by means of a short cable. 
There was testimony of men of experience in log- 
ging that they had never seen the machine used for 
skidding purposes; that when so used, there was no 
way of giving signals except by shouting or waving 
the hand; that a machine used for skidding is 
equipped with a whistle cord for signalling purposes 
and a haul-back line; that such a machine has two 
drums, one for the cable which draws the log, the 
other for the haul-back line, and that the haul-back 
line is used for two purposes, one to carry the 
eable out into the timber, the other to hold the log 
in its course as it is being drawn by the eable. 
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There was evidence that if a haul-back line had 
been used in drawing the log which occasioned 
the death of the deceased, the log would have been 
held to its course and the accident would not have 
occurred. 

It is true that employers are not insurers and 
that the party charging negligence does not prove 
it merely by showing that the machine is hot in 
common use, for it may be that the machine used 
is safer than those which are in common use, but 
it is competent to show that the machine is unusual, 
and at the same time more dangerous than those in 
common use. Although there is conflict in the de- 
cisions, the better doctrine is well stated by the 
Cireuit Court of Appeals for the Third Cireuit in 
American Locomotive Co. v. White, 205 Fed. 260, 
as follows: ‘‘The part that usage should play in 
controversies like the case before us has been much 
debated, and the decisions thereon have by no means 
been uniform. Confining ourselves for the present 
to the point now in issue, we state as our opinion 
that a servant may be permitted to prove the com- 
mon usage of the business, when he charges the 
master with neghgence in doing some act that de- 
parts from the usage; but the proof should be 
accompanied by evidence that the departure com- 
plained of has increased the danger. The inereased 
danger may appear from the circumstances of the 
act in controversy, or (in a proper case) it may 
be shown by the direct testimony of witnesses.’’ 
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See also Chicago & Great Western Ry. Co. v. lbgan, 
ieeered 40; NcGechan v. Hughes, 217° Wa. IT; 
Coreen v. Wlectric Imp. Co., 107 Cak 120: 


As to assumption of risk, it does not appear from 
the evidence that the deceased so appreciated the 
risk of his emplovment that the case should have 
been taken from the jury. The deceased had been 
working as a carpenter about the logging camp, and 
about two weeks before the accident he had been 
assigned to work at skidding logs with the Marion 
steam loader. Prior to that time, he had done 
no work with that kind of machine. The court, 
under proper instructions submitted to the jury 
the question whether he assumed the risk. 


It is assigned as error that the court sustained 
the objection to the question asked the witness 
Younkin on cross-examination: ‘‘As a matter of 
fact, they were doing that work there that morning 
in the most practicable and customary and usual 
manner under the circumstances. Isn’t that true?’’ 
The objection was sustained on the ground that the 
question was leading, and the court said that he 
would not permit either side to ask leading ques- 
tions of the witness, inasmuch as he was then the 
foreman in the employment of the plaintiff in error, 
and was the son-in-law of the defendant in error. 
We need not discuss the ground on which the ruling 
was made. We think there was no error for the 
reason that the question called for the opinion of 
the witness as to whether or not the method of doing 
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the work was the most ‘‘practicable’’. In 17 Cye 
56, itis said: ‘‘The issue of negligence can in most 
cases well be determined by the judgment of a 
jury and the inference, conclusion, or judgment 
of witnesses is rejected. This rule has been applied, 
for example * * * as to conduct; as whether it 
was cautious, dangerous, in the line of duty, neces- 
sary, hegligent, proper, prudent, reasonable, pro- 
fessionally skillful, safe, usual, or unusual, and 
whether such conduct constituted good manage- 
ment.’? Decisions in point are Atchison, T. & S. F. 
R. Co. v. Myers, 63 Fed. 793; Hunt v. Kile, 98 
Fed. 49; Seese v. Northern Pacific R. Co., 39 Fed. 
487; Inland & Seaboard Coasting Co. v. Tolson, 
139° U. S. 501; Hehion v. New York, N. Hi. & Eee 
Co., 79 Fed. 903. 


The foregoing considerations and authorities are 
applicable also to the contention that the court 
below erred in sustaining objections to questions 
propounded to witnesses as to whether or not the 
machine known as the Marion steam loader was a 
reasonably safe machine for the purpose of skidding 
logs within a radius of 500 feet. 


Ai the close of the instructions to the jury, 
counsel for plaintiff in error excepted to that por- 
tion thereof ‘‘which stated that the question for the 
jury to decide was whether the use of the Marion 
steam loader as it was being used at the time of 
this accident was more hazardous than if used with 
a haul-back.’’ The court expressed his understand- 
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ing that the charge had not been so given, and in 
fe, it had not. The comt said: “To explaim, 
suppose the defendant had employed some other 
method by which certainly this accident could not 
have happened, and yet that method had been at- 
tended with danger of other accidents, that is, acci- 
dents of different kinds; as an illustration, if horses 
had been employed for hauling in these logs, this 
particular accident, of course, would not have 
occurred; it could not have occurred in just this 
way; but the question still remains whether this 
method is more hazardous, and unreasonably haz- 
ardous, more hazardous than the method of skid- 
ding the logs by the use of horses. So, referring 
to the matter of using a signal device and haul- 
back line, possibly this particular accident might 
have been avoided. But you would not be justified 
in concluding that this is an improper method 
or a negligent method, simply or merely from the 
fact that you may conclude that this accident could 
have been avoided. The question still remains for 
you to answer, namely, whether this method was 
more hazardous than the other referred to, namely, 
the haul-back.’’ We find no error in the instruc- 
tions so given, especially when it is considered in 
the light of the other instructions which covered 
all questions involved in the case. It was necessary 
for the court to submit to the jury the question 
whether the machine in use was unusual, and 
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whether it was more hazardous than the machine 
° * 4 ° 
equipped with a hatl-back line. We find no error. 
The judgment is affirmed. 


(Endorsed): Opinion filed October 5, 1914. 
(Signed) Frank D. Monckton, Clerk. 


